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Legislative Note

Tackling Workers' Compensation in
California: The Margolin-Bill Greene
Workers' Compensation Reform Act of
1989

I.
A.

BACKGROUND

The Need for Reform

On September 26, 1989, California Governor George Deukmejian
signed two bills, Assembly Bill 276 (A.B. 276) and Senate Bill 47 (S.B.

47),' that proponents touted as the antidote to the chronic ills of the

1. 1989 Cal. Stat. ch. 892, at - (enacting Assembly Bill 276); 1989 Cal. Stat. ch. 893,
at (enacting Senate Bill 47). Several other bills affecting workers' compensation were signed
by the Governor. See 1989 Cal. Stat. ch. 827, at - (enacting Assembly Bill 323), 1989 Cal.
Stat. ch. 1320, at (enacting Assembly Bill 1587), 1989 Cal. Stat. ch. 507, at - (enacting
Assembly Bill 2380), 1989 Cal. Stat. ch. 1171, at (enacting Senate Bill 89), 1989 Cal. Stat.
ch. 1369, at - (enacting Senate Bill 198), 1989 Cal. Stat. ch. 461, at - (enacting Senate
Bill 715), and 1989 Cal. Stat. ch. 1280, at (enacting Senate Bill 804). Every employer,
except the state, must ensure the payment of workers' compensation benefits by carrying insurance
or by obtaining consent to self-insure. CAL. LAB. CODE § 3700 (West 1989). The Uninsured
Employers Fund (UEF) pays employee awards and has the authority to reach a compromise and
release with the employee when the employer has failed to obtain insurance. Id. § 3716 (West
1989). Under existing law, the employer must be given notice and an opportunity to object before
a compromise and release agreement can be reached. Id. § 3715(e) (West 1989). Under S.B. 715,
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seventy-eight-year-old workers' compensation2 system in California.'
The system, long criticized for its delays, high costs, and complexity,
provides insurance coverage for most workers in the state at a cost
of 7.9 billion dollars annually.4 In contrast to the resistance to nofault automobile insurance, the no-fault system known as "workers'
comp" has long been accepted by employers, employees, and insurers
alike as a workable method of providing compensation for workers
injured5 on the job. 6 The system was established in 1911 by constitu-

the employer must show good cause when filing an objection, as determined by the Workers'
Compensation Appeals Board. 1989 Cal. Stat. ch. 461, sec. 1, at (amending CAL. LAE.
CODE § 3715(e)). Existing law requires an employee who has been reimbursed from the UEF and
who sues a third party for damages to give notice to the Director of the Division of Industrial
Accidents before satisfying a judgment. CAL. LAB. CODE § 3732(g) (West 1989). S.B. 715 requires
that the director receive a copy of the complaint in the third-party action within a reasonable
time after filing. 1989 Cal. Stat. ch. 461, sec. 3, at (amending CAL. LAB. CODE § 3732(g)).
S.B. 804 allows the Employment Development Department to file a lien against the amount of
a judgment awarded against a third party. 1989 Cal. Stat. ch. 1280, sec. 1, at (enacting
CAL. LAD. CODE § 3865). A.B. 323 requires the director to compile data and file an annual
report on the job classifications of employees who are paid compensation from the UEF. 1989
Cal. Stat. ch. 827, sec. 1, at - (enacting CAL. LAB. CODE § 3716.5). Existing law requires an
employer who requests consent to self-insure to pay a deposit. CAL. LAB. CODE § 3701 (West
1989). Under A.B. 2380, the director may require a deposit of at least 200% of the employer's
outstanding liabilities for the payment of compensation incurred during a period of unlawful
uninsurance when the employer applies for permission to self-insure. 1989 Cal. Stat. ch. 507,
sec. 1, at - (enacting CAL. LAB. CODE § 3701.7(a)). Chapter 507 authorizes the director to
require an additional deposit of 100% of the total outstanding liabilities for compensation, or
the sum of $250,000, whichever is greater, from any employer who has had a period of unlawful
uninsurance. Id. (enacting CAL. LAB. CODE § 3701.7(b)). Chapter 507 also authorizes a 10%
penalty per year for every year that liabilities for the payment of compensation remain outstanding,
and an additional application fee of $1,000. Id. (enacting CAL. LAD. CODE § 3701.7(c)). An
employer who retroactively insures the outstanding liabilities for compensation need not pay a
deposit and pays a one-time penalty of 20% of the outstanding amount of compensation
payments owed for the period of uninsurance remaining unpaid. Id. (enacting CAL. LAB. CODE
§ 3701.7(d)). Chapter 507 also makes it a misdemeanor not to obtain workers' compensation
insurance or a certificate of consent to self-insure. Id. sec. 2, at (amending CAL. LAB.
CODE § 3710.2). Chapter 507 greatly increases the penalties for failure to insure, up to a maximum
of $50,000. Id. sec. 3, at (amending CAL. LAB. CODE § 3722(a),(b)(l)-(2)(d)). Chapter 1369
provides that the Director of Industrial Relations may hold hearings to determine if good cause
exists to revoke an employer's certificate of consent to self-insure if the employer willfully or
repeatedly violates the requirement of having an adequate injury prevention program along the
guidelines established by chapter 1369. 1989 Cal. Stat. ch. 1369, sec. 2, at (enacting CAL.
LAD. CODE § 3702(c)). See id. sec. 11, at - (enacting CAL. LAD. CODE § 6401.7) (describing
the contents of an effective injury prevention program).
2. See CAL. LAD. CODE § 3207 (West 1989) (defining compensation as every benefit conferred
by Division 4 of the Labor Code upon an injured employee).
3. See San Francisco Banner Daily Journal, Sept. 26, 1989, at 1, col. 2.
4. Jordan, No Way Out for Workers' Comp, 8 CALE. LAw. 22, 22-23 (May 1988)
[hereinafter Jordan]. See San Francisco Banner Daily Journal, supra note 3, at 7, col. 1.
5. An injury is any injury or disease arising out of the employment. CAL. LAB. CODE §
3208 (West 1989). Existing law allows cancer to be included as an injury in the case of active
firefighting personnel if the employee demonstrates that he or she was exposed to a known
carcinogen while in service. CAL. LAB. CODE § 3212.1 (West 1989). Chapter 1171 allows peace
officers who are primarily engaged in law enforcement activities to include cancer as an injury
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tional amendment, and the legislature passed the first workmen's
compensation act in 1917. 7 Although employers, employees, insurers,

politicians, and governors have clamored for change, there has been
little agreement on how to resolve the system's inherent problems.'

For that reason alone, the passage of the two reform bills this year
may be considered an accomplishment. 9 Whether the benefits will be
perceived as entirely advantageous by the system's participants remains

to be seen.
B.

The Legislation

A.B. 276, which contains the bulk of the new legislation, amends
sections of the Government Code, Insurance Code, and Labor Code
that affect workers' compensation.' 0 S.B. 47 contains last-minute
amendments to A.B. 276." The provisions of the bills that are likely
to occasion the strongest reverberations are found in the changes to
the determination of medical issues,12 the emphasis given to expedited
vocational rehabilitation of the injured worker, 3 the mandatory arbitration provision for certain cases,' 14 and the tighter requirements for
within the same limitations that apply to firefighters. 1989 Cal. Stat. ch. 1171, see. 2, at
(amending CAL. LAB. CODE § 3212.1).
6. See 2 B. WmN, Summx oF CALoRN a LAW, Workers' Compensation § 1, at 560
(1987). See CAL. LAB. CODE §§ 3300 (defining employer); 3300, 3351-52, 3352.94, 3357 (defining
employee).
7. See CAL. CoNsT. art. XIV, § 4 (former art. XX, § 21). See also 1917 Cal. Stat. ch.
586, sees. 1-74, at 831-879 (enacting the Workmen's Compensation, Insurance, and Safety Act
of 1917).
8. See Erlich, Inside the Workers' Comp Mess, 8 CALi. LAW. 53, 56 (November 1988)
[hereinafter Erlich] (outlining the conflicting proposals before the legislature in 1988). According
to the chief consultant to the Senate Committee on Industrial Relations, the three basic issues in
reform proposals have been benefits, medical examinations, and claims for work-related stress.
Id. at 56.
9. See Jordan, supra note 4, at 23 (describing unsuccessful attempts at reform in recent
years).
10. See 1989 Cal. Stat. ch. 892, sees. 1-57, at _. See the list of code sections affected
in the appendix.
11. See 1989 Cal. Stat. ch. 893, sees. 1-5, at - (enacting CAL. LAB. CODE § 4064 and
amending CAL. LAB. CODE §§ 139.5, 4453, 4658, and 5703.5). See the list of code sections
affected in the appendix. S.B. 47 also states that the provisions of A.B. 276 apply only to
injuries occurring on or after January 1, 1990, unless the bill specifically provides otherwise.
1989 Cal. Stat. ch. 893, sec. 6, at __ . Since this language apparently applies to procedural as
well as substantive changes, the Workers' Compensation Appeals Board will be obliged to follow
two sets of procedures depending on the date of the employee's injury. Swezey, Analysis of
Workers' Compensation Reform Act of 1989, CAL. WoRmEs' COMPENSATION DEF. ATr'Ys A.
LEGIs. REP., Jan. 1990, at 1.
12. See 1989 Cal. Stat. ch. 892, sec. 28, at (enacting CAL. LAB. CODE §§ 4061-67).
13. See id. sec. 33, at (enacting CAL. LAB. CODE §§ 4635-47).
14. See id. sec. 44, at (enacting CAL. LAB. CODE §§ 5270-77).
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psychiatric claims. 5 Several new entities have been created to help
implement these changes and to streamline the compensation process.
Part II of this note will examine the new players created by the
reform act.' 6 Part III will analyze the areas of the law that have
undergone the most substantial changes.' 7 Finally, part IV will discuss
the overall impact of the legislation on the workers' compensation
system in light of the system's recognized problems and its traditional
goals. 8
II.
A.

THE NEw PLAYERS

The Industrial Medical Council
1. Background

The Industrial Medical Council (Council) replaces the Medical and
Chiropractic Advisory Committee (Committee).' 9 The Committee's
eleven members were physicians, surgeons, osteopaths, and chiropractors appointed by the Administrative Director of the Division of
Industrial Accidents, now the Division of Workers' Compensation
(Division). 2 The Committee acted as a liaison between the Division
and the medical and chiropractic professions. 2' The Committee assisted
the Medical Bureau in selecting independent medical and chiropractic
examiners and advised the Medical Bureau on standards of medical
care, guidelines for resolving disputed medical issues, rehabilitation,
and fees charged by independent examiners. 22 As indicated by its name,
the Committee's role was an advisory one.2?
2. Composition of the IndustrialMedical Council
The composition of the Council is different from that of its predecessor in that its twelve members must include at least one psychiatrist,
(enacting CAL. LAB. CODE § 3208.3).

15.

See id. sec. 25, at

16.

See infra notes 19-67 and accompanying text.

17.

See infra notes 68-223 and accompanying text.

-

18. See infra notes 224-34 and accompanying text.
19. 1989 Cal. Stat. ch. 892, sec. 22, at (enacting CAL. LAB. CODE § 139(a)).
20. See 1988 Cal. Stat. ch. 1238, sec. 1, at (amending CAL. LAB. CODE § 139)
(describing the Medical and Chiropractic Advisory Committee).
21. Id.

22. Id.
23.

Id.
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one doctor of psychology, and one doctor specializing in occupational
medicine. 24 The Governor, the Senate Committee on Rules, and the

Speaker of the Assembly share in the appointment of members.2
3.

Duties of the IndustrialMedical Council

Unlike the Committee, the Council is not limited to an advisory
role. One of the Council's duties is to appoint qualified medical
examiners (QME's) to evaluate the medical issues in workers' compensation claims. 26 The Council is required to appoint as a QME every

physician who meets the criteria stated in A.B. 276.27 Additionally,
the Council must approve continuing education courses that QME's
are required to take and must establish standards for the appointment
of retired or teaching physicians who are well qualified to serve as
QME's. 28 The Council may approve or deny reappointment of a

24. 1989 Cal. Stat. ch. 892, sec. 22, at

-

(enacting

CAL. LAB. CODE

§ 139(a)). The

Industrial Medical Council still has two doctors of osteopathy and two doctors of chiropractic
as members. Id. Although section 139(a) lists 14 members of the Industrial Medical Council, the
number of appointments adds up to 12 members. Id. (enacting CAL. LAB. CODE § 139(a),(b).
25. Id. (enacting CAL. LAB. CODE § 139(b)). The Governor appoints four medical doctors,
two doctors of osteopathy, and one doctor of chiropractic; the Senate Committee on Rules
appoints the psychiatrist and one doctor of chiropractic; the Speaker of the Assembly appoints
the specialist in occupational medicine and the doctor of psychology; and the Speaker of the
Assembly and the Senate Committee on Rules alternately appoint the remaining medical doctor.
Id. All doctors must be licensed to practice in California. Id. The administrative director is a
non-voting member of the council. Id. Those appointing Council members must consult with
statewide professional organizations of the represented areas of medicine when choosing members
of the Council. Id. (enacting CAL. LAB. CODE § 139(c)). All Council members must have board
certification, or its equivalent, in their areas of specialty. Id. (enacting CAL. LAB. CODE §
139(d)(1)).
26. Id. sec. 23, at (enacting CAr.. LAB. CODE § 139.2(a)). The Council is also required
to: (1) Maintain liaison with the represented professions; (2) perform duties requested by the
administrative director; (3) recommend and recruit physicians to be medical evaluators; (4) assist
in the development guidelines for resolving questions of clinical fact; (5) suggest improvements
in the care given to injured employees; (6) study developments in rehabilitation and ensure that
treating physicians are informed; (7) recommend reasonable fees for physicians performing services
within the workers' compensation system; (8) monitor changes in the cost and use of the most
common medical services; (9) appoint an advisory committee on psychiatric injuries and consider
the committee's recommendations; and (10) appoint other advisory committees as*necessary. Id.
sec. 22, at (enacting CAL. LAB. CoDE § 139(0). See infra note 93 (discussing the evaluation
of medical issues before the enactment of A.B. 276).
27. 1989 Cal. Stat. ch. 892, see. 23, at (enacting CAL. LAB. CODE § 139.2(b)). The
Council must appoint as a qualified medical examiner every physician licensed to practice in this
state who: (1) Devotes at least 20% of his or her practice to providing medical treatment, or
has served as an agreed medical evaluator (AME) on eight or more occasions in the 12 months
prior to applying for appointment as an evaluator; and (2) is board certified or qualified for
certification in his or her specialty. Id. (enacting CAL. LAB. CODE § 139.2(b)(l)-(2)).
28. Id. (enacting CAL. LAB. CODE § 139.2(b)(3),(c)(3)).
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QME. 29 Most importantly, the Council is empowered to promulgate
rules and regulations covering several key areas of the workers' compensation system that have been changed by reform. 0 These areas
include the time frames for completing formal medical evaluations,
the standardized procedures to be used by all physicians to evaluate
the extent of permanent injury, the procedures for determining disputed
medical issues, and the compensability of psychiatric injury.3
B.

The Workers' Compensation Rate Study Commission

1. Composition and Duties
The Workers' Compensation Rate Study Commission (Commission)
is a new entity in the Department of Insurance and will exist until
approximately the end of 1991.32 The eight members of the Commission, who are to be drawn from academia, 33 have the task of evaluating
the entire workers' compensation insurance ratemaking process.3 4 The

Commission must compare ratemaking systems 5 used in other states

29. Id. (enacting CAL. L A. CODE § 139.2(c)(4)). In order to obtain reappointment, the
medical evaluators must meet all of the following requirements: (1) Timely completion of formal
medical evaluations; (2) rejection of not more than 30% of his or her evaluations of unrepresented
employees by a workers' compensation judge at a contested hearing during the most recent fouryear period; (3) completion within the previous 24 months of a minimum of eight hours of
continuing education in disability evaluation; and (4) a record free of terminations or suspensions
during his or her most recent term as a qualified medical evaluator. Id. (enacting CAL. LAB.
CoDE § 139.2(c)).
30. Id. (enacting CAL. LAB. CODE § 139.2(i)).
31. Id.
32. Id. sec. 3, at - (enacting CA. INs. CODE §§ 11745(a)), 11747(a), 11748(a)).
33. Each member must have served as the dean (or administrative equivalent), or been a
tenured faculty member, of a school of business, public policy, or public administration at an
accredited California university. Id. Members serve without compensation, but are reimbursed
for necessary expenses. Id. (enacting CAL. INS. CODE § 11745(c)).
34. Id. (enacting CAL. INS. CODE § 11746).
35. An insurance rate is the total sum charged per unit of exposure. M. GRENm, RISK AND
INsuRAN E 640 (3d ed. 1973). The rate times the number of units of exposure is the premium.
Id. The rate includes the amount necessary to cover the loss and an amount to cover expenses.
Id. Rate-making plans must be adequate to meet losses, should fairly allocate the costs among
the insureds, should be current, and should encourage loss-prevention whenever possible. Id. it
641. In workers' compensation, insurers commonly employ the manual method of setting rates,
which applies the same rate, obtained by an analysis of loss data, to everyone in determined
classifications. Id. at 644. Insurers in workers' compensation often combine the manual method
with a merit rating plan that favors employers with fewer losses. Id. at 652. Chapter 1369
requires the Insurance Commissioner to review the losses suffered in at least 50 classifications
and to report to the governor on the types and causes of injuries, whether there are differences
in the types of injuries according to employer size, whether there are health hazards that have
produced and are likely to produce future losses, and what kinds of investments employers can
make to reduce injuries. 1989 Cal. Stat. ch. 1369, sec. 1, at (enacting CA. INs. CODE §
11745(a),(b)).
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and analyze the effects that California's system of establishing mini-

mum rates has on competition among insurers.3 6 In addition, the
Commission is to consider the advantages and disadvantages of estab-

lishing an exclusive state fund to provide workers' compensation
insurance, a method used in some states. 37 The Commission must also
investigate whether the Department of Insurance should take over the

functions performed by licensed rating organizations in workers' commust transmit its findings to
pensation insurance.38 The Commission
39
report.
final
a
in
governor
the
In its report to the governor, the Commission must also evaluate
the extent to which the current ratemaking system meets the stated
goals of the new legislation. 40 These goals include providing expeditious
service to injured employees, financial incentives to employers to
conduct safe operations, the lowest net cost to insured employers, and

a reasonable rate of return to insurers.4'

C. The Office of Benefit Assistance and Enforcement and the
Office of Benefit Determination

1. Purposes
A.B. 276 creates the Office of Benefit Assistance and Enforcement
(OBAE) and the Office of Benefit Determination (OBD) within the

CAL. INS. CODE § 11746). The
-(enacting
36. 1989 Cal. Stat. ch. 892, sec. 3, at
Commission is to study the extent to which California's system encourages or dampens competition
between insurers. Id. Under existing law, insurers are prohibited from issuing, renewing, or
extending workers' compensation insurance at rates that are less than the rates approved or issued
by the Insurance Commissioner. CAL. INS. CODE § 11736 (,vest 1988).
(enacting CAL. INS. CODE § 11746). State-run
37. 1989 Cal. Stat. ch. 892, sec. 3, at insurance programs compete with private insurers in 13 states, and six states have only state-run
workers' compensation insurance. Gastel, Workers' Compensation, INSURANCE INFORMATION
INSTITUTE, December 1989 (NEXIS, Nwltrs file). See L. Wnrra, HUMAN DEBRIS 126 (1983),
[hereinafter WIr] (stating that private insurers are constantly attempting to open up state-run
workers' compensation to private insurers, and that the efficiency of state funds depends on the
role the state legislature creates for them).
38. 1989 Cal. Stat. ch. 892, sec. 3, at - (enacting CAL. INS. CODE § 11746). A rating
organization collects rating information and makes rates, rating plans, and rating systems for
workers' compensation insurance and employer's liability insurance, subject to the approval of
the Insurance Commissioner. CAL. INS. CODE § 11750.1(b). (West 1988). See id. §§ 11750-59
(West 1988) (governing rating organizations).
(enacting CAL. INS. CODE § 11747(a)).
39. 1989 Cal. Stat. ch. 892, sec. 3, at
40. Id. (enacting CAL. INS. CODE § 11746).
41. Id. The Commission is to remain in existence for 90 days after submitting the report to
the governor so that it may respond to any questions. Id. (enacting CAL. INS. CODE § 11748(a)).
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renamed Division of Workers' Compensation. 42 Both offices are intended to protect the interests of injured workers by facilitating timely
compensation. 43 The Administrative Director of the Division of Industrial Accidents, now the Division of Workers' Compensation, appoints a deputy administrative director to head each office.4
2. Office of Benefit Assistance and Enforcement (OBAE)
The OBAE provides the services previously provided by the Claims
Bureau and the Information and Assistance Bureau. 45 These services
include informing the public, employers, employees, insurers, and
unions about the benefits and obligations of the workers' compensation

law.46
In addition to its informational duties, the OBAE audits insurers,
self-insured employers, and third-party administrators. 47 Upon deter-

mining that an employee or dependent is overdue to receive compensation, the Administrative Director of the OBAE may order the
amounts to be paid, assess attorney's fees, and impose penalties.48
Administrative penalties imposed upon insurers will range from $100

42.

1989 Cal. Stat. ch. 892, sec. 17, at

-

(enacting CAL. LAB. CODE § 124(b)).

43. Id. (enacting CAL. LAB. CODE § 124(a)).
44. Id. (enacting CAL. LAB. CODE § 124(b)).
45. Id. (enacting CAL. LAB. CODE § 124(b)(1)). Any party to a claim may ask the Office of
Benefit Determination for advice. Id.
46. 8 CAL. CODE REGS. § 9923(a) (1981). S.B. 47 mandates the hiring of nine additional
workers' compensation consultants to provide information and assistance. 1989 Stat. ch. 893,
see. 7, at _. The Department of Industrial Relations must contract for a study of workloads
in order to establish workload standards for the following functions: Workers' compensation
judges; judicial clerical staff; conference referees; auditors; disability evaluators; rehabilitations
staff; and information and assistance officers. 1989 Cal. Stat. ch. 892, sec. 55, at -.
47. 1989 Cal. Stat. ch. 892, sec. 18, at - (amending CAL. LAB. CODE § 129(a)). The
purpose of the audit is to ensure that injured workers and their dependents receive all the
compensation to which they are entitled. Id. At least half of the audit subjects are randomly
selected, and the rest are selected because of their reported failures to meet their obligations. Id.
(amending CAL. LAB. CODE § 129(a),(b)). Audits of insurers go to the Insurance Commissioner,
and audits of self-insured employees go to the Director of Industrial Relations. Id. (amending
CAL. LAB. CODE §

129(a)).

48. Id. (amending CAL. LAB. CODE § 129(c)). Unless employers pay overdue amounts within
30 days of receiving a notice of assessment, they will be liable for reasonable attorney's fees
incurred by the employee. Id. The OBEA must assess administrative penalties against insurers,
self-insured employers, or third-party administrators for failure to comply with notices of
assessment, failure to pay undisputed portions of benefit payments, failure to pay the reasonable
cost of medical treatment, and failure to pay charges stemming from an approved vocational
rehabilitation plan. Id. see. 19, at (enacting CAL. LAB. CODE § 129.5(a)).
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to $5,000 per violation. 49 The administrative director may also assess
a civil penalty of up to $100,000 for willful misconduct. 0 Upon a
second finding of willful misconduct, the administrative director may
remove an insurer's authority to operate under the system. 1
3.

Office of Benefit Determination (OBD)

The OBD assumes the duties of the Disability Evaluation Bureau
and the Rehabilitation Bureau.5 2 These duties include the issuance of
permanent disability ratings and evaluations upon request by the
Workers' Compensation Appeals Board, the Information and Assistance Officer, employers, or employees.5 3 Additionally, the OBD administers the Vocational Rehabilitation Program authorized by Title 8
4
of the California Code of Regulations and now codified by AB 276.1
The OBD contains a vocational rehabilitation unit to review and
approve rehabilitation plans and promulgate rules governing rehabilitation services. 5 In addition to developing standards for controlling
the timeliness and quality of vocational rehabilitation services, the
OBD must develop a fee schedule that initially reduces the cost of
56
vocational rehabilitation services by ten percent.

49. The administrative director takes the following factors into consideration when imposing
penalties: (1) The seriousness of the violation; (2) the good faith of the insurer; (3) the history
of previous violations; and (4) the frequency of violations. Id. (enacting CAL. LAB. CODE §
129.5(b)).
50. The administrative director will impose civil penalties if, after a hearing, the director
finds that an insurer has knowingly engaged with frequency in any of the following activities:
(1) Induced employees to accept less than their just compensation, or made it necessary for
employees to adjudicate their claims against their employers; (2) refused to comply with known,
legally undisputed compensation obligations; (3) discharged compensation duties dishonestly; or
(4) discharged compensation duties in a manner that caused injury to the public. Id. (enacting
CAL. LAB. CODE § 129.5(d)).
51. Id. (enacting CAL. LAB. CODE § 129.5(d)).

52. Id. sec. 17, at

-

(enacting

CAL. LAB. CODE

§ 124(b)(2)).

53. 8 CAL. CODE R.EGS. § 9732 (1988). The Disability Evaluation Bureau prepared formal
and informal ratings as well as pretrial, consultative, and compromise and release evaluations.
Id. § 9738 (1987).
54. 1989 Cal. Stat. ch. 892, sec. 17, at (enacting CAL. LAB. CODE § 124(b)(2)). See 8
CAL. CODE REGs. §§ 10001-17 (1988) (describing vocational rehabilitation services). See also infra
notes 127-156 and accompanying text.
55. 1989 Cal. Stat. ch. 893, sec. 1, at (amending CAL. LAB. CODE § 139.5(a)).
56. Id. (enacting CAL. LAB. CODE § 139.5(a)(4),(5)). No timetable is given for production
of the fee schedule. Id. (enacting CAL. LAB. CODE § 139.5(a)(4)). The Administrative Director of
the Division of Workers' Compensation must appoint an advisory committee to assist the
vocational rehabilitation unit in developing an effective administration of vocational rehabilitation
services. 1989 Cal. Stat. ch. 892, sec. 33, at
- (enacting CAL. LAB. CODE § 4647). The
advisory committee must include two representatives from each of the following groups: Employees, employers, insurers, and providers of vocational rehabilitation services. Id.
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D. The Health and Safety Commission
1. Composition
A.B. 276 creates the Health and Safety Commission (HSC), consisting of six members who are appointed by the Director of Industrial
Relations. 57 Three members of the HSC represent organized labor,
including one who must be an injured worker.58 The other three
59
members represent employers.
2. Functions
The HSC reviews applications from employers and employee organizations seeking grants to implement programs aimed at preventing
injury and illness on the job. 60 The HSC must give priority to highrisk industries and occupations. 61 The grants are to be funded by the
Workplace Health and Safety Revolving Fund (WHSRF). 62 This fund
will be financed by civil and administrative penalties levied by the
63
OBAE.
E.

The Division of Workers' Compensation (DWC)
1. Name Change

The Division of Industrial Accidents is now called the Division of
Workers' Compensation, but is still headed by an administrative

57.

1989 Cal. Stat. ch. 892, sec. 9, at

-

(enacting CAL. LAB. CODE § 55.5(a)). At least

two members from organized labor and two members representing employers must approve HSC
actions. Id. The Director of Industrial Relations carries out all the purposes vested by law in the
Department of Industrial Relations within the state government. CAL. LAB. CODE § 54 (West
1989).

58.

1989 Cal. Stat. ch. 892, sec. 9, at

-

(enacting CAL. LAB. CODE § 55.5(a)).

59. Id.
60. Id. (enacting CAL. LAB. CODE § 55.5(b)).
61. Id. High risk industries and occupations include those with high injury or illness rates,
those that expose the employee to hazardous substances or conditions, and those where there is
a demonstrated need for research to develop injury and illness prevention measures. Id.
62. Id. (enacting CAL. LAB. CODE § 55.5(c)).
63. Id.
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director. 64 The administrative director controls all aspects of the DWC
except judicial affairs, which remain under the control of the Workers'
Compensation Appeals Board (Appeals Board). 65 Under A.B. 276, the
administrative director must prepare an annual report describing the
activities of the DWC and recommending improvements to the workers' compensation system, including proposed legislation. 66 The report
must also include data on the penalties paid by employers and insurers
because of delays in delivering compensation or notices. 6

III.
A.

NEw PROCEDURES

Claim Initiation

Before the enactment of A.B. 276, the workers' compensation system
was activated when an employer received written notice of a worker's
injury.6s A.B. 276 requires an employer to provide a claim form and
a notice of potential eligibility for benefits to an employee within one
working day of receiving notice or knowledge of the employee's

64. Id. sec. 11, at
- (amending CAL. LAB. CODE § I11(a)). The administrative rules of
the Division of Industrial Accidents are published in sections 9710 through 9994 of the California
Code of Regulations. 8 CAL. CODE RaGS. §§ 9710-994 (1978-1989). See CAL. LAB. CODE § 3206
(West 1989) (defining administrative director). A.B. 276 creates a Workers' Compensation
Administration Revolving Fund (WCARF) to be used for administration of workers' compensation
provisions. 1989 Cal. Stat. ch. 892, sec. 9.5, at - (enacting CAL. LAB. CODE § 62.5(a)). The
fund receives money from the general fund and assessments on employers. Id. (enacting CAL.
LAB. CODE § 62.5(b)). The general fund is a sum of money in the treasury that is not required
by law to be deposited in any other fund. CAL. GOV'T CODE § 16300 (West 1980). If withdrawals
from the WCARF exceed its annual appropriation from the general fund, the Director of
Industrial Relations must levy an assessment on all employers. 1989 Cal. Stat. ch. 892, sec. 9.5,
at
- (enacting CAL. LAB. CODE § 62.5(c)). The appropriation from the general fund must
exceed $56,057,000, adjusted annually to reflect changes in the cost of living and the population,
before the director may levy assessments. Id. (enacting CAL. LAB. CODE § 62.4(b)). The assessments
must be allocated between self-insured employers and insured employers in proportion to their
respective payrolls in the most recent year for which payroll information is available. Id. (enacting
CAL. LAB. CODE § 62.5(c)).
65. 1989 Cal. Stat. ch. 892, sec. 11, at (amending CAL. LAB. CODE § 111(a)). The
terms of the members of the Appeals Board have been lengthened from four to six years. Id.
sec. 12, at (amending CAL. LAB. CODE § 112). In order to expedite the judicial process,
12 workers' compensation judges are being added to the staff, as well as 12 hearing reporters,
12 senior typists, and 12 office assistants. 1989 Cal. Stat. ch. 893, sec. 7, at - (mandating
the Director of Industrial Relations to create the new positions).
66. 1989 Cal. Stat. ch 892, sec. 11, at - (enacting CAL. LAB. CODE § 111(b)).
67. Id.
68. CAL. LAB. CODE § 5400 (West 1989). Knowledge of the injury by the employer or his
representative obtained from any source is considered the equivalent of written notice. CAL. LAB.
CODE § 5402 (West 1989).
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injury. 69 The notice of potential eligibility must explain the procedures
and assistance available to an employee who desires to collect compensation.7 0 An injured employee, or the survivors of a deceased
employee, must file the claim form with the employer, who must send
a copy of the claim form to the employer's insurer and to the
employee. 71 With the passage of A.B. 276, filing a claim for compensation begins the proceedings to obtain workers' compensation and
establishes the jurisdiction of the Appeals Board. 72 Under A.B. 276,
a presumption that an injury is compensable arises if the employer or
insurer does not dispute liability within ninety days of the filing of
73
the claim.
B.

Adjudication

1.

Procedure

A.B. 276 provides that either party can file an application for claim
adjudication with the Appeals Board if there is a bona fide dispute
after the employee files the claim form with the employer. 74 The
Appeals Board must conduct a hearing not less than ten days, nor
more than sixty days, after the filing of the application for adjudication. 75 A.B. 276 requires an expedited hearing if certain issues are

69. 1989 Cal. Stat. ch. 892, sec. 46, at (enacting CAL. LAB. CoDE § 5401(a)). In case
of death, the employer must provide the claim form and notice of potential eligibility to the
dependents of the deceased employee. Id.
70. Id. The claim form requests the injured employee's name and address, the time and
place of injury, and the nature of injury. Id. The notice must include an explanation of the
procedures available to the employee, the procedure to commence proceedings for collection of
compensation, the telephone number of the OBAE, and a statement informing the employee that
he or she has the right to consult an attorney, the OBAE, or both, for assistance. Id.
71. Id. (enacting CAL. LAB. CODE § 5401(b)).
72. Id. (enacting CAL. LAD. CODE § 5401(c)). When the employee files the claim form, the
parties may begin discovery, including the acquisition of treating physicians' records. Id.
73. Id. sec. 47, at - (amending CAL. LAB. CODE § 5402).
74. Id. sec. 50, at (enacting CAL. LAB. CODE § 5500(b)). The application must define
the nature of the dispute, describe the action being requested and the efforts made to resolve
the issues, and be accompanied by the medical reports or other documents supporting the
requested action. Id. If an employer files an application for adjudication of a claim contesting
the outcome of an injured employee's formal medical evaluation by an AME, the workers'
compensation judge or the Appeals Board shall assess the employee's attorney's fees against the
employer, regardless of the decision in the case. Id. sec. 28, at - (enacting CAi. LAB. CODE
§ 4066). A finding by an agreed or qualified medical evaluator is required before an issue relating
to the existence or extent of permanent injury or the need for continuing medical care may be
submitted for adjudication. Id. (enacting CAL. LAB. CODE .§ 40610)).
75. Id. sec. 52, at (enacting CAL. LAB. CODE § 5502(a)).
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in dispute.76 Expedited hearings must be held within thirty days after
77
the application for adjudication is filed.
2. Mandatory Settlement Conference
Along with expedited adjudication, A.B. 276 provides for a man-

datory settlement conference conducted by a referee not less than ten

78
days, nor more than thirty days, after the filing for adjudication.
The parties must file a conference statement ten days before the
settlement conference.79 This statement must list the issues in dispute,
the exhibits to be used, and the witnesses to be called.80 Discovery
closes on the date of the conference. 8' If the applicant is not represented
by an attorney, a workers' compensation judge may conduct the
conference instead of a referee.82 If the settlement conference does not
resolve the dispute, the regular hearing will be held within seventyfive days of the filing of the application for adjudication. 83

C. Determination of Medical Issues

1.

Determining the Extent of Injury

Prior to the passage of A.B. 276, an injured employee whose
temporary benefits ceased and who was not able to return to work
found the process of being classified as permanently disabled long and

76. Id. (enacting CAL. LAB. CODE § 5502(b)). A dispute over one of the following issues
requires an expedited hearing: (1) An employee's right to medical treatment; (2) the amount of
or right to temporary disability payments; (3) an employee's right to vocational rehabilitation,
or the termination thereof; (4) an employee's right to compensation from one or more employers
when the employee has several employers, and they dispute liability; and (5) other issues determined
by the administrative director to require an expedited hearing. Id.
77.

Id.

78. Id. (enacting CAL. LAB. CODE § 5502(d)(1),(5)). The mandatory settlement conference
provisions do not become operative until January 1, 1991 and become inoperative on January
1, 1994. Id. (enacting CAL. LAB. CODE § 5502(e)).
79. Id. (enacting CAL. LAB. CODE § 5502(d)(3)).
80. Id.
81. Id.
82. Id. (enacting CAL. LAB. CODE § 5502(d)(5)).
83. Id. (enacting CAL. LAB. CODE § 5502(d)(1),(5)). The referee is authorized to resolve the
dispute, approve a compromise and release, or issue a stipulated finding and award. Id. (enacting
CAL. LAB. CODE § 5502(d)(2)). If the Appeals Board rescinds an order, decision, or award on
the grounds that it was fraudulently obtained, the Appeals Board must refer the case to the
Bureau of Fraudulent Claims if the employer is insured, or to the district attorney if the employer
is self-insured. Id. see. 54, at (enacting CAL. LAB. CODE § 5908(b)).
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frustrating 4 A.B. 276 details a new procedure for determining the
extent of an injury.85 Under A.B. 276, when an employee receives the
last temporary disability payment, the employer must provide the

employee with notice that he is either eligible, not eligible, or possibly
eligible 6 for permanent disability benefits.
2. Employer Alleges No Injury

If the employer believes that no permanent disability exists, the
notice must explain to the employee how to obtain a formal medical
evaluation. 88 The procedure for obtaining an evaluation differs depending on whether or not the employee is represented by an attorney.89

84. See Erlich, supra note 8, at 54. An injured employee receives temporary disability
payments during the period that he is temporarily incapacitated because of the industrial injury.
S. HancK, CA oRN A WoRKERs' ComPENsATION HANDBOOK 78 (1988) [hereinafter HEiaci].
Temporary disability payments continue until the employee has recovered sufficiently to return
to work, or until the condition reaches a stationary point beyond which improvement is expected,
Id. Existing law provides that disability payments for a single injury extend for not more than
240 weeks within a period of five years from the date of the injury for temporary partial
disability. CAL. LAB. CODE § 4656 (West 1989). There is no specified limit for the duration of
temporary total disability payments for injuries occurring after January 1, 1979. Id.
85. 1989 Cal. Stat. ch. 892, sec. 28, at - (enacting CAL. LAB. CODE §§ 4061-67.5).
Sections 4061 through 4067 of the Labor Code do not become effective until January 1, 1991.
Id. (enacting CAL. LAB. CODE § 4067.5).
86. The employer may notify the employee that permanent disability benefits may be payable,
but the employee's medical condition is not stationary yet. Id. (enacting CAL. LAB. CoDE §
4061(a)(2)). The notice must inform the employee that his or her medical condition is to be
monitored until permanent and stationary. Id. When stationary, the employee's condition will
be evaluated. Id.
87. Id. (enacting CAL. LAB. CODE § 4061(a)(l)-(3)). Each form of notice must explain the
administrative procedures available to the injured employee and inform the employee of his or
her right to consult an attorney. Id. (enacting CAL. LAB. CODE § 4061(b)).
88. Id. (enacting CAL. LAB. CODE § 4061(a)(1)). The employer must pay for medical
evaluations, associated consultations, and rebuttal reports obtained by an unrepresented employee.
Id. (enacting CAL. LAB. CODE § 4064(a),(b)). An employee may not obtain more than one rebuttal
report for each medical specialty. Id. (enacting CAL. LAB. CODE § 4064(a)). Under A.B. 276, no
one other than the physician who signs a medical-legal report may examine the injured employee
or perform any of the following functions: (1) Take a complete history; (2) review prior medical
records; and (3) draft the conclusions of the report. Id. sec. 32.5, at (enacting CAL. LAB.
CoDE § 4628(a)). Fees may only include the physician's direct charges, reasonable costs of
laboratory and other medical tests, reasonable clerical expenses, and reasonable overhead expenses.
Id. (enacting CAL. LAB. CODE § 4628(d)). A.B. 276 requires a 10% reduction of the amount of
a physician's fee presumed reasonable without need of supporting documentation. Id. sec. 32,
at (amending CAL. LAB. CODE § 4624(d)). Under existing law, the administrative director
annually publishes the range of fees charged by physicians for initial medical-legal reports during
the previous 12 months. CAL. LAB. CoDE § 4624. Those charges that fall within the 80th percentile
of fees in the appropriate specialty, adjusted by a specified formula, are rebuttably presumed
reasonable. Id. A physician who knowingly fails to comply with the examination and fee
requirements is subject to a civil penalty of up to $1000 for each violation. 1989 Cal. Stat. ch.
892, sec. 32.5 at (enacting CAL. LAB. CODE § 4628(0).
89. 1989 Cal. Stat. ch. 892, sec. 28, at - (enacting CAL. LAB. CODE § 4061(c)).
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An employee represented by an attorney has ten days in which to
agree with his employer on a physician to prepare a formal medical

evaluation of the employee's condition.

°

If they do not agree, each

91

party may select an evaluator.
An employer may not attempt to reach an agreement on a QME

with an employee who is not represented by an attorney.Y Instead,
the employer must provide the employee with a form that allows the

employee to request the assignment of a panel of three medical
evaluators, from which the employee chooses one to evaluate the

extent of his injuries. 93
3. Employer Does Not Contest Injury or the Possibility of
Injury
If an employer believes that an injury has or may have permanently
restricted the employee's ability to work, the employer must serve the
employee with a description of the procedures for evaluating permanent
injuries and the need for continuing medical care. 4 Once again, when
an employee is represented by an attorney, the parties can either agree

90. Id. The parties can agree to take up to 20 additional days to agree upon a physician.
Id. If the parties do not agree, they are barred from reaching an agreement at a later date. Id.
Physicians' evaluations from the period before agreement are not admissible in any proceeding
before a workers' compensation judge or the Appeals Board. Id.
91. Id. The parties may not obtain reports from more than one evaluator in each appropriate
medical specialty. Id. The one-report rule does not apply to treating physicians, and may be
waived if the Appeals Board determines that there is good cause to obtain another evaluation.
Id.
92. Id.
93. Id. Before the enactment of A.B. 276, an injured employee was required to submit to
examinations by physicians selected by the employer, the Appeals Board, and the administrative
director, if so requested. CAL. LAB. CODE § 4050 (West 1989). If the employee refused to submit
to a requested examination, the employee's right to collect compensation was suspended. Id. §
4053. The employee was permitted to have his own physician present at the examination at his
own expense. Id. § 4052. The Appeals Board and the administrative director of the DWC may
still order an unrepresented employee to submit to an examination by a QME selected by the
Appeals Board or the medical director of the DWC if one of the parties agrees to pay the cost
of the examination and if the examination is for determination of an issue not addressed by the
original QME's examination. 1989 Cal. Stat. ch. 893, sec. 5, at (amending CAL. LAB. CODE
§ 5703.5). Under A.B. 276, the Medical Director of the Division of Workers' Compensation
appoints qualified medical examiners by random selection to three-member panels from which
unrepresented employees select a doctor to evaluate their injuries. 1989 Cal. Stat. ch. 892, see.
23, at - (enacting CAL. LAB. CODE § 139.2(g)).
94. 1989 Cal. Stat. ch. 892, sec. 28, at (enacting CAL. LAB. CODE § 4061(d)). The
employer must serve the employee with a description of the procedures for evaluation within five
working days after receiving information that the employee's medical condition is permanent and
stable. Id.
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on a medical evaluator or each party may select an evaluator.9" An
unrepresented employee must choose a physician from a panel of three
evaluators. 96
4.

The Examination

Once the medical evaluator has either been agreed upon or selected
by the employee, the employee initiates the evaluation process by

making an appointment with the evaluator. 91 The physician performing

the evaluation must describe his or her background and training to
the employee and provide an opportunity for the employee to ask
questions about the evaluator's background and the evaluation proc-

ess. 9 At this point an employee, represented or unrepresented, can
halt the evaluation process for good cause and request a new panel

of evaluators from which to choose a new evaluator. 99 Additionally,
an employee or an employer can formally request that the Medical

Director of the DWC order the evaluator to consult with appropriate
specialists in areas outside their expertise if the evaluator refuses to
do so upon request. 100

A.B. 276 contains provisions designed to deter medical evaluators
from profiting by the misuse of the workers' compensation system.' 0

The bill requires evaluators to disclose proprietary or beneficial interests
in laboratories or consulting organizations that the evaluator might

95.

Id.

96. Id.
97. Id. (enacting CAL. LAB. CODE § 4061(e)).
98. Id.
99. Id. The employee must have good cause to stop the evaluation process. Id. Good cause
requires evidence that the evaluator is biased against the employee because of race, sex, national
origin, religion, or sexual preference, or that the evaluator requested the employee to undergo
an unnecessary medical examination. Id. If the Appeals Board later finds that the employee did
not have good cause to refuse the examination, the cost of the examination is deducted from
the employee's award, if any. Id.
100. Id. (enacting CAL. LAB. CODE § 4061(g)). The request to the medical director must state
the reasons for the request in writing and must be served on the other party. Id. The Industrial
Medical Council will promulgate a regulation specifying how long the medical director has to
grant or deny these requests. Id. The evaluator must conduct the formal medical evaluation in
accordance with the procedures described in section 139.2(i)(2) of the Labor Code enacted by
A.B. 276, which requires an evaluation of anatomic loss, functional loss, and the presence of
physical complaints. Id. (enacting CAL. LAB. CoDE § 4061(0). As far as possible, the physical
defects must be supported by medical findings based on standardized examinations and techniques
accepted by the medical community. Id. sec. 23, at (enacting CAL. LAB. CODE § 139.2(i)(2)).
101. See id. sec. 23.5, at (enacting CAL. LAB. CODE § 139.3).
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use in performing his evaluation. 102 In addition, medical evaluators are
barred from accepting or offering rebates, commissions, or patronage
as compensation or inducement for a referred consultation. 01
5.

Post-evaluationProcedure

Within forty-five days of the injured employee's examination, the
evaluator must serve the evaluation on the employee, employer, and
the OBD.'04 The OBD has twenty days to calculate the employee's
6
permanent disability rating'0 5 and inform the employer and employee. 10

An unrepresented employee or his employer may request that the
OBD reconsider the rating or obtain additional evaluations if there
was a procedural irregularity or if the evaluation does not completely

address the issues.'07 The administrative director has discretion to
reconsider the rating.es If, as the result of a formal evaluation, the
final determination is that the employee is entitled to compensation,
the employer must begin to pay benefits immediately or file an
application for adjudication of the claim.1°9
102.
Id. (enacting CAL. LAB. CODE § 139.3(c)). It is not unlawful for a medical evaluator
to refer a person to a facility in which he or she has a proprietary interest as long has there is
a valid medical need for the referral. Id. (enacting CAL. LAB. CODE § 139.3(b)). The evaluator
must disclose this interest in writing to the parties at the time of the referral and in the final
medical evaluation. Id. (enacting CAL. LAB. CODE § 139.3(c)). The Industrial Medical Council
may terminate, suspend, or place on probation a medical evaluator who violates these prohibitions.
Id. (enacting CAL. LAB. CODE § 139.3(d)).
103. Id. (enacting CAL. LAB. CODE § 139.3(a)).
104. Id. sec. 23, at (enacting CAL. LAB. CODE § 139.2(i)(1)). Unrepresented employees
can choose a new evaluator if the formal medical evaluation is not completed on time. Id. see.
28, at (enacting CAL. LAB. CODE § 4062.5).
105. The disability rating, or the percentage of disability, is calculated by taking into account
the nature of the physical injury, the occupation of the injured employee, and the age at the
time of injury. CAL. LAB. CODE § 4660(a) (west 1989). The administrative director may prepare
and amend schedules for determining the percentage of permanent disability caused by an injury.
Id. § 4660(b) (West 1989). The schedules are prima facie evidence of the percentage of permanent
disability to be attributed to each injury covered by the schedule. Id. For example, the loss of
sight in one eye has a 25% disability rating, and the loss of an arm above the elbow has a 75%
disability rating. See HER~icK, supra note 84, at 110 (1988).
106. 1989 Cal. Stat. ch. 892, sec. 28, at (enacting CAL. LAB. CODE § 4061(h)). If a
formal medical evaluation of an unrepresented employee indicates that part or all of the injury
may be apportioned, i.e., attributed to a prior disease or injury, the OBD must submit the
evaluation to a workers' compensation judge who determines whether the evaluation is consistent
with the law. Id. (enacting CAL. LAB. CODE § 4061(i)).
107. Id. (enacting CAL. LAB. CODE § 40610)). The request must be in writing and be served
on the opposing party. Id.
108. Id. The administrative director may return the report to the medical evaluator for
appropriate action. Id.
109. Id. (enacting CAL. LAB. CODE § 4063).
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6. Represented Employees and Treating Physicians
When an employee is represented by an attorney, either the employee
or employer can object to final determinations by a treating physician

concerning the permanency of the employee's injury. 10 The parties
then have thirty days to select an agreed-upon medical evaluator to
resolve the issue."' If the parties are unable to agree, each party may

select a qualified medical evaluator to conduct a formal medical
evaluation.112 The evaluator then serves the medical findings on the
employee, employer, and administrative director." 3 Only after the
findings of the QME have been served may an application for adju4
dication of the claim be filed by either party."

7. Communication
A.B. 276 imposes stringent controls on the flow of information
between evaluators and parties during the evaluation process." 5 A
represented employee and his employer must agree on the information
to provide the evaluator." 6 If the employee is unrepresented, either
party can send information to the evaluator." 7 In either case, the

parties may only communicate with the evaluator in writing, and only
after serving the communication on the opposing party."' Additionally,

the medical evaluator must identify all information received and relied

110. Id. (enacting CAL. LAB. CODE § 4062(b)). The critical issues upon which a treating
physician's determination may be challenged are: (1) The permanence and stability of the
employee's medical condition; (2) the ability or inability of the employee to pursue the employee's
normal occupation; (3) the extent and scope of required medical treatment; and (4) the existence
of a new or further disability. Id.
111. Id.
112. Id.
113. Id. (enacting CAL. LAB. ConE § 4062(d)).
114. Id. (enacting CAL. LAB. CODE § 4062(e)).
115. Id. (enacting CAL. LAB. CODE § 4062.2(a)-(e)).
116. Id. (enacting CAL. LAB. CODE § 4062.2(a)).
117. Id. The following information may be provided to a qualified medical evaluator selected
by an unrepresented employee: (1) Records prepared by the employee's treating physician; and
(2) medical and nonmedical records relevant to the medical issues. Id. Parties must serve the
information on the opposing party 20 days before providing the information to the evaluator,
and if the opposing party objects to nonmedical records within 10 days, the nonmedical records
must be withheld. Id. (enacting CAL. LAB. CoDE § 4062.2(b)). Either party may use discovery to
determine the accuracy and authenticity of nonmedical records. Id.
118. Id. (enacting CAL. LAB. CODE § 4062.2(d)). Communications that take place before a
formal medical evaluation must be served on the opposing party 20 days in advance. Id.
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upon in the evaluation. 119 Ex parte communication constitutes grounds

for terminating the formal medical evaluation;'" the party in violation
of the communication rules may be charged with contempt, and may
2
be liable for specified costs.' '

8.

PsychiatricInjuries

A.B. 276 reflects the growing concern over the proliferation of
psychiatric claims, especially stress claims, made under the workers'
compensation system.1 2 For example, the bill contains legislative declarations indicating a clear intent to create "a new and higher threshold
of compensability for psychiatric injuries."' 23 Under A.B. 276, only
psychiatric injuries that actually cause disability or that require medical
treatment are compensable.1 4 Moreover, the employee must be able
to show by a preponderance of the evidence that at least ten percent
of the total causation of the mental condition was attributable to the
25
job.
D.

Vocational Rehabilitation

1. Introduction
A.B. 276 and S.B. 47 codify the vocational rehabilitation (VR)

provisions of the California Code of Regulations while adding controls

119.
120.
121.
fees for
122.

Id. (enacting CAL. LAB. CODE § 4062.2(c)).
Id. (enacting CAL. LAB. CODE § 4062.2(e)).
Id. The costs include the cost of the medical evaluation, discovery costs, and attorney's
related discovery. Id.
See Duckworth, Workers' Compensation: Expanding Areas, 23 TORT & INs. L.J. 478,

480 (1988) (stating that mental stress claims unrelated to physical injury are being filed in
increasing numbers). In California stress cases have increased, but they still comprise only 2.5%
of all workers' compensation cases and 4% of the total costs of the system. L.A. Times, Feb.
21, 1989, at I (Part 4), col.1.
123. 1989 Cal. Stat. ch. 892, sec. 25, at (enacting CAL. LAB. CODE § 3208.3(c)).
124. Id. (enacting CAL. LAB. CODE § 3208.3(a)). The Council must determine the procedures
to be used to determine the compensability of psychiatric injury. Id. A.B. 276 states that the
procedures must require the use of terminology and criteria of a psychiatric diagnostic manual
of mental disorders that is generally approved by practitioners in the field of psychiatric medicine.
Id.
125. Id. (enacting CAL. LAB. CODE § 3208.3(b)). Under prior case law, no fixed percentage
of causation was required. Compare id. with Madin v. Industrial Accident Comm'n, 46 Cal. 2d
90, 94-95, 292 P.2d 892, 895 (1956) (stating that "the injury arises out of the employment unless
the connection is so remote from the employment that it is not an incident of it"), and Albertson's
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and incentives to the VR system that affect both employers and
employees.' 26 The VR system consists of services geared toward providing injured workers with the opportunity to return to suitable
gainful employment. 127
A.B. 276 codifies the two-pronged test established by the California
Code of Regulations to determine whether the injured worker is
qualified to receive VR services. 12s First, the employee must be medically eligible, i.e., precluded from engaging in the employee's usual
occupation by the expected permanent disability. 29 Second, the employee must be reasonably expected to return to suitable gainful
employment after receiving VR services. 30
2. Procedure
After an employee is totally disabled' 3' for an aggregate of ninety
days, A.B. 276 requires the employee to meet with a qualified vocational rehabilitation representative (QVRR), who explains the employee's rights and obligations regarding VR, the scope of available services,
and the maintenance allowance payable while in VR. 32 If the employee
has been totally disabled for more than ninety days, but has not been
identified as medically eligible, a QVRR and the employee must
develop a description of the employee's job and its physical requirements for the employee's treating physician. 33 The treating physician
34
then determines the employee's medical eligibility.
Inc. v. Workers' Compensation Appeals Board, 131 Cal. App. 3d 308, 317, 182 Cal. Rptr. 304,
309 (1982) (finding that there was substantial evidence to affirm a decision of the Appeals Board

that awarded compensation after finding ample evidence that "the employment played an active
role in the development of the psychological condition").
126. See 8 C A.

CODE

REGs. §§ 10001-21 (1988). See id. § 10003 (1988) (defining vocational

rehabilitation services as, among other things, medical evaluations, vocational evaluations, counseling, job analysis, retraining, and job placement assistance). See 1989 Cal. Stat. ch. 892, see.
33, at - (enacting CAL. LAB. CODE §§ 4635-4647) (describing the vocational* rehabilitation
system).
127. 1989 Cal. Stat. ch. 892, sec. 33, at (enacting CAL. LAB. CODE § 4635(d)). Suitable
gainful employment is employment or self-employment reasonably attainable and affording an
opportunity to restore the employee as soon as possible to maximum self-support, with consid-

eration given to the employee's qualifications, likely permanent disability, interests and aptitudes,
preinjury and future earning capacity, and the present and future labor market. Id. (enacting
CAL. LAB. CODE § 4635(0).
128. Id. (enacting CAL. LAB. CODE § 4635(a)). See 8 CAL. CODE REos. § 10003 (1988).
129. 1989 Cal. Stat. ch. 892, sec. 33, at (enacting CAL. LAB. CODE § 4635(a)).
130. Id.

131.
CODE

132.
133.
134.

A disability rating of 100% means that the employee is totally disabled. See CAL. LAB.
§4452.5 (West 1989).
1989 Cal. Stat. ch. 892, sec. 33, at
Id.
Id.

-

(enacting CAL. LAB.

CODE

§ 4636(a)).
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If the treating physician cannot determine the employee's medical

eligibility, the QVRR must monitor the employee's recovery and
request continued reports from the physician. 35 The treating physician
must report to the QVRR at least every sixty days until making a
final determination that the employee is either able to return to work

or that the employee has a permanent disability that precludes a return
to work. 3 6 A.B. 276 creates a rebuttable presumption that the employee

is medically eligible for VR after an aggregate of 365 days of total
137
disability.
When an employer presents an employee with the treating physician's

final report, the employee must also be given information on how to
contest the final conclusion and, if the physician does not recommend
a return to work, how to apply for VR services. 38 An employee who
receives notice that he qualifies for VR must apply for it within ninety
days or risk losing the opportunity. 139 The employee may request a
preliminary evaluation of the feasibility of rehabilitation before making
a decision to accept or reject VR services, and may also request a
change of QVRR.Y°

An employee qualifying for VR services is required to work with
the QVRR to develop a rehabilitation plan.

41

The plan should be

based on the employee's transferable skills and should enable the
employee to work for the same employer. 4 2 Ninety days after the

134. Id.
135. Id. (enacting CAL. LAB. CODE § 4636(b)).
136. Id.
137. Id. (enacting CAL. LAB. CODE § 4636(c)). Under the administrative regulations governing
VR, the employer's responsibility was to provide "timely" VR services. 8 CAL. CODE REGS. §
10005 (1983). If services were not provided, an employee was required to request the rehabilitation
unit in the Division of Industrial Accidents to order the employer to provide services. Id.
138. 1989 Cal. Stat. ch. 892, sec. 33, at (enacting CAL. LAB. CODE § 4636(d)).
139. Id. (enacting CAL. LAn. CODE § 4637(a)(3)). The employee is not held to the 90-day
response requirement if his treating physician determines that the employee is medically unable
to participate in VR services. Id. The employee does not lose the right to participate in VR
services if the employer fails to remind the employee during the 90-day notice period of the right
to participate, or if the employee shows he was not able to understand the consequences of
failing to respond, or if the employee shows that he did not respond because of conditions
beyond his control. Id. (enacting CAL. LAB. CODE § 4644(a)(4)). An injured worker may institute
proceedings to obtain VR services within five years of the date of injury on the ground that VR
services have become feasible because of an improvement in physical condition or because factors
have come to light that were not known at the time the right to VR services terminated. Id. sec.
49, at (amending CAL. LAB. CODE § 5410).
140. Id. see. 33, at (enacting CAL. LAB. CODE § 4637(a)(4)). An employee and employer
may agree to a change of QVRR, or if they cannot agree, either may request the OBD to assign
an independent QVRR to provide VR services if the OBD finds that VR services are in the best
interests of the employee. Id. (enacting CAL. LAB. CODE § 4640).
141. Id. (enacting CAL. LAB. CODE § 4638(a)).
142. Id.
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employee becomes eligible for VR services, the employer must either
submit the plan to the OBD for review and approval or request the
OBD to resolve any dispute that may exist regarding VR services. 4
3. Maintenance Allowance
Under existing law, an employee who chooses to undergo vocational
rehabilitation continues to receive temporary disability payments plus
44
additional living expenses incurred as a result of the VR program.1
Under S.B. 47, a qualified worker who chooses VR receives a maintenance allowance equal to two-thirds of the employee's average weekly
earnings at the date of injury. 45 For injuries occurring on or after
January 1, 1990, the maximum maintenance allowance is $246.'4 If
the employer disputes the treating physician's decision that the employee is medically eligible for VR, the employer must continue the
maintenance allowance pending resolution of the dispute. 47 If the
treating physician determines that the employee is medically ineligible
for VR and the employee disputes this determination and prevails, the
employee must be paid the maintenance allowance retroactive to the
48
date of his request for VR services.
4. Incentives and Disincentives for Employers
A.B. 276 provides the employer an incentive to reemploy a qualified
injured worker in a modified or alternative work plan in which the
employee has wages, hours, and working conditions similar to those
prior to the injury. 149 An insured employer that reemploys a qualified
injured worker for twelve consecutive months is given an insurance
refund. 50 In contrast, where the qualified injured worker's new employment terminates within twelve months, and the employee can

143. Id. (enacting CAL. LAB. CODE § 4638(b)).
144. CAL. LAB. CODE § 139.5(c) (West 1989).
145. 1989 Cal. Stat. ch. 893, sec. 1, at (amending CAL. LAB. CODE § 139.5(d)). The
worker's condition must be permanent and stationary. Id. (amending CAL. LAB. CODE § 139.5(c)),
146. Id. (amending CAL. LAB. CODE § 139.5(d)(1)).
147. Id. (amending CAL. LAB. CODE § 139.5(d)(2)).
148. Id.
149. 1989 Cal. Stat. ch. 892, sec. 33, at (enacting CAL. LAB. CODE § 4638(a)).
150. Id. The refund is payable as a return of a standard insurance premium from the insurer.
Id. The refund must equal the wages of the injured worker for the 12-month period divided by
100 and then multiplied by the standard premium rate applicable to the employee's occupational
classification. Id.
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demonstrate that the type of work that the employee is doing is
unavailable elsewhere in the labor market, the employer is liable for
additional VR services.' 5 1 A.B. 267 also provides a disincentive for
employers to delay the VR process by requiring the employer to pay
the employee the full maintenance allowance due under vocational
2
rehabilitation during the period of delay.Y1
5. Penalty to Employees
A.B. 276 stresses that an employee is not required to accept VR
services. 3 A.B. 276 also provides, however, that an employee who
unreasonably fails to cooperate in the VR process is not entitled to
receive the maintenance allowance that is paid during the VR process. 15 4
The employer must provide the offending employee with ten days'
written notice of his intention to stop payments and the reasons for
55
taking this action. 1
E. Changes in Compensation
1. Average Weekly Earnings and CorrespondingDisability
Payments
S.B. 47 increases the benefits payable for temporary and total
disability by making changes in the minimum and maximum amounts

151. Id. (enacting CAL. LAB. CODE § 4644(d)).
152. Id. (enacting CAL. LAB. CODE § 4642). The employer's liability to provide vocational
rehabilitation services terminates if any of the following occur: (1) A qualified injured worker
declines rehabilitation services; (2) a qualified injured worker completes an approved vocational
rehabilitation plan; (3) a qualified injured worker unreasonably fails to complete an approved
plan; or (4) an employee fails to request rehabilitation services within 90 days of being notified
of medical eligibility, if the employer has reminded the employee of his right to the services no
later than 70 days nor earlier than 45 days after the employee receives the eligibility notice. Id.
(enacting CAL. LAB. CODE § 4644(a)(1)-(4)). An employee will not be refused services if able to
show that he or she did not comprehend the consequences of failing to request services within
90 days, or that, because of circumstances beyond the employee's control, he or she was unable
to exercise the right to services. Id. (enacting CAL. LAB. CODE § 4644(a)(4)).
153. Id. (enacting CAL. LAB. CODE § 4641). The administrative director regulates the means
by which an employee can refuse to participate. Id.
154. Id. (enacting CAL. LAB. CODE § 4643).
155. Id. The employee is given an opportunity to object, and if he does, the OBD must
conduct an expedited conference to resolve the dispute. Id. The employer must continue to pay
the maintenance allowance while resolution of the dispute is pending. Id.
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allowable for average weekly earnings. 5 6 Benefit payments are equal
157
to two-thirds of the employee's average weekly earnings.
Under prior law 5s and S.B. 47, the average weekly earnings of
employees suffering permanent total disability 5 9 from injuries occur-

ring on or after January 1, 1990, are presumed to be not less than
$168.1' This yields a minimum payment of $112. The maximum
amount allowed for average weekly earnings is increased to $399 for
injuries occurring on and after January 1, 1990, that cause permanent

156. 1989 Cal. Stat. ch. 893, sec. 3, at (amending CAL. LAB. CODE § 4453(a),(b)).
Average annual earnings are 52 times the average weekly earnings. CAL. LAn. CODE § 4451 (West
1989).
157. 1989 Cal. Stat. ch. 893, sec. 4, at
(amending CAL. LAB. CODE § 4658(a)(2)).
Average weekly earnings are arrived at by the following methods:
(1) Where the employment is for 30 or more hours a week and for five or more
working days a week, the average weekly earnings shall be 100% of the number of
working days a week times the daily earnings at the time of the injury;
(2) Where the employee is working for two or more employers at or about the time
of the injury, the average weekly earnings shall be taken as 100% of the aggregate of
such earnings from all employments computed in terms of one week; but the earnings
from employments other than the employment in which the injury occurred shall not
be taken at a higher rate than the hourly rate paid at the time of the injury;
(3) If the earnings are at an irregular rate, such as piecework, or on a commission
basis, or are specified to be by week, month, or other period, then the average weekly
earnings mentioned in subdivision (a) shall be taken as 100% of the actual weekly
earnings averaged for such period of time, not exceeding one year, as may conveniently
be taken to determine an average weekly rate of pay; or
(4) Where the employment is for less than 30 hours per week, or where for any reason
the foregoing methods of arriving at the average weekly earnings cannot reasonably
and fairly be applied, the average weekly earnings shall be taken at 100% of the sum
which reasonably represents the average weekly earning capacity of the injured employee
at the time of his or her injury, due consideration being given to his or her actual
earnings from all sources and employments.
CAL. LAB. CODE § 4453(c) (West 1989). The following are included in the calculation of average
weekly earnings: Overtime, the market value of board, lodging, fuel, and other items received
as part of the employee's remuneration. Id. § 4454 (WVest 1989). The following are not included
in the calculation of average weekly earnings: Reimbursed special expenses of employment, the
cost or market value of savings, wage continuation, wage replacement, stock acquisition programs,
or benefit programs that require the employer to pay a third party. Id. If temporary total
disability results from the injury, the disability payment is two-thirds of the average weekly
earnings during the period of the disability, with consideration given to the ability of the employee
to compete in the labor market. Id. § 4653 (West 1989). If temporary partial disability results
from the injury, the disability payment equals two-thirds of the weekly loss in wages during the
disability period, reduced by the sum of unemployment compensation benefits and extended
duration benefits that the employee received during the period of temporary partial disability.
Id. § 4654 (West 1989). The weekly loss in wages equals the difference between the average
weekly earnings of the injured employee and the weekly amount that he will probably be able
to earn during the disability period, which is determined by the nature and extent of the injury.
Id. § 4657 (West 1989).
158. 1982 Cal. Stat. ch. 922, sec. 7, at 3367 (amending CAL. LAB. CODE § 4453(a)).
159. A disability is classified as permanent after the employee has reached maximum improvement, or when the condition has remained the same for a reasonable period of time. 8
CAL. CODE RaGos. § 9735 (1987).
160. 1989 Cal. Stat. ch. 893, see. 3, at - (amending CAL. LAB. CODE § 4453(a)(3)).
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total disability. 16 ' This increases the injured worker's maximum pay-

ment to $266 from the current $224.162
The minimum average weekly earnings for temporary disability for
injuries occurring on or after January 1, 1990, is $147, yielding a
minimum payment of $98.163 The previous minimum payment was
$112.64 The amount allowable for maximum average weekly earnings
is increased to $399, yielding a maximum payment of $266 for
temporary disability, an increase from the previous maximum payment
of $224.165

161. Id.
162. See 1982 Cal. Stat. ch. 922, sec. 7, at 3367 (amending CAL. LAB. CODE § 4453(a))
(specifying the minimum and maximum amounts allowable as average weekly earnings for
temporary and permanent total disability payments for injuries occurring on and after January
1, 1984). S.B. 47 states that in the case of temporary disability from injuries occurring on or
after January 1, 1990, minimum average weekly earnings are presumed to be not less than the
lesser of $147 (yielding a $98 payment) or, if the employee's earnings are between $99 and $113,
1.5 times the employee's average weekly earnings. 1989 Cal. Stat. ch. 893, sec. 3, at (amending CAL. LAB. CODE § 4453(a)(3)). This comparison language seems superfluous because,
since 1.5 times $99 is greater than $147, there would never be a need to determine which is the
lesser sum. According to a summary of the major provisions of A.B. 276 and S.B. 47 published
by the California Workers' Compensation Institute (CWCI), a coalition of insurance companies,
the purpose behind these provisions was to set the minimum average weekly earnings at $147,
as indicated, yielding a benefit of $98, and to arrive at a minimum weekly benefit of actual
earnings if the employee's average weekly earnings are between $99 and $112. See California
Workers' Compensation Institute, Summary of Major Provisions Margolin-Bill Greene Workers'
Compensation Reform Act of 1989 at 1 (1989) [hereinafter CWCI Summary]. The summary may
be obtained by contacting the CWCI at 120 Montgomery Street, Suite 1300, San Francisco, CA
94104, (415) 981-2107. The CWCI is comprised of 54 companies that write approximately 95%
of the workers' compensation insurance in California. Haggerty, Calif. WC Institute Sets Big
Expansion, The National Underwriter Company; Property & Casualty/Employee Benefits Edition,
April 4, 1988 at 4 (NEXIS, Papers file). If the employee's average weekly earnings were $112
through $168, the benefit paid would remain $112. CWCI Summary at 1. Under S.B. 47, for
injuries resulting in permanent total disability that occur on or after January 1, 1991, the
minimum average weekly earnings will be $168, and the maximum average weekly earnings will
be $504. 1989 Cal. Stat. ch. 893, see. 3, at (amending CAL. LAB. CODE § 4453(a)(4)).
163. 1989 Cal. Stat. ch. 893, sec. 3, at - (amending CAL. LAB. CODE § 4453(a)(3)).
164. 1982 Cal. Stat. ch. 922, sec.7, at 3367 (amending CAL. LAB. CODE § 4453(a)).
165. 1989 Cal. Stat. ch. 893, sec. 3, at (amending CAL. LAB. CODE § 4453(a)(3)). See
1982 Cal. Stat. ch. 922, sec. 7, at 3367 (amending CAL. LAB. CODE § 4453(a)). For temporary
disability, S.B. 47 provides that the employee's average weekly earnings cannot be less than 1.5
times the employee's average weekly earnings from all employers if his average weekly earnings
are less than $189. 1989 Cal. Stat. ch. 893, sec. 3, at (amending CAL. LAB. CODE §
4453(a)(3)). However, no minimum amount is given. Id. According to the CWCI, the legislature
intended the minimum weekly benefit for temporary total disability to be $98 if average weekly
earnings are $98 or less, actual earnings if the employee's average weekly earnings are between
$99 and $112, and $112 if the employee's average weekly earnings are $112 through $168 for
injuries occurring on and after January 1, 1990. See CWCI Summary, supra note 162, at 1.
According to the CWCI, the mimimum average weekly earnings figure stated in S.B. 47 for
injuries resulting in temporary disability that occur on or after January 1, 1991, does not reflect
the legislative intent, and clean-up legislation is required. Id. The maximum average weekly
earnings figure for temporary disability for injuries occurring on or after January 1, 1991, is
$504. 1989 Cal. Stat. ch. 893, sec. 3, at (amending CAL. LAB. CODE § 4453(a)(4)).
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In cases of permanent partial disability, there will be no changes in
benefits until January 1, 1991.166 For injuries occurring on or after
that date, the employee's average weekly earnings cannot be less than
$105, the current rate, nor more than $222, if the final adjusted

permanent disability rating of the injured employee is twenty-five
percent or greater. 167 The following table summarizes the minimum
and maximum amounts allowable for average weekly earnings from

1983 through 1991.
AVERAGE WEEKLY EARNINGS (AWE)
Temporary and Permanent Total Disability
Injuries Occurring
01/01/83-12/31/84
01/01/84-12/31/89
01/01/90-12/31/90
01/01/91-

Minimum
$126
$168
Temporary
Min.
$147
1.5 x AWE

Maximum
$294
$336
Permanent Total
Max.
Min.
Max.
$399
$168
$399
$504
$168
$504

if AWE < $189

01/01/83-12/31/83
01/01/84-12/31/90
01/01/91*

Permanent Partial
Minimum
$ 75
$105
$105

Maximum
$195
$210
$222

* if 25% disabled or more
2. Initiation and Duration of Payments
Before the enactment of A.B. 276 and S.B. 47, an employee who
suffered an injury resulting in temporary disability could collect one
week's wages in advance as a temporary disability payment.161 The
166.

1989 Cal. Stat. ch. 893, sec. 3, at

-

(amending CAL. LAB. CODE § 4453(b)(3)). See

CAL. LAB. CODE § 4453(b)(2) (setting the current minimum average weekly earnings amount for
permanent partial disability at $105 and the maximum at $210).
167.
168.
at .._...._).

Id.
CAL. LAB. CODE § 4650(a) (West 1989) (amended by 1989 Cal. Stat. ch. 892, sec. 34,
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employee could collect the advancement on the fourth day after leaving
work because of the injury. 16 9 A.B. 276 gives the employer fourteen
days after the employer receives notice of the injury to make the first
temporary disability payment. 170 If the disability becomes permanent,
permanent disability payments are due every two weeks beginning
within fourteen days after the last payment of temporary disability
benefits.17 1 Significantly, if the existence of permanent disability cannot
be determined, the employer must nevertheless begin paying permanent
disability benefits. 72 The employer must continue to pay benefits until
the employer's reasonable estimate of the amount of permanent disability benefit due is paid. 73 Moreover, .if payments are not made in
a timely manner, the amount of the payment is automatically increased
by ten percent. 74 If the employer believes he cannot determine whether
the employee should receive temporary disability benefit payments
within the original fourteen-day period, the employer must notify the
employee as to the reasons that payments cannot be made, the
additional information the employer requires, and when the employer
expects to have the information necessary to make the decision. 75
No legislation was enacted to change the duration of payments for
temporary disability. 76 If the employee's disability is permanent, the
percentage of permanent disability incurred by the employee determines
the number of weeks that the employee will receive benefits. 7 7 For
injuries occurring prior to January 1, 1992, the following table from
78
S.B. 47 determines the number of weeks of payments.

169. Id.
170. 1989 Cal. Stat. ch. 892, sec. 34, at - (amending CAL. LAB. CODE § 4650(a)).
171. Id. (enacting CAL. LAB. CoDE § 4650(b)).
172. Id. At present, an employee's temporary benefits may be stopped if the employer's or
insurance company's doctor states that the employee can return to work, thus requiring the
employee to produce his own medical reports and litigate the issue in order to receive further
temporary or permanent disability benefits. See Erlich, supra note 8, at 54. Before the enactment

of A.B. 276, temporary disability payments were extended at least one week after an employer
fied a petition alleging that the injury had decreased or terminated. CAL. LAB. CODE § 4651.1)

(West 1989).
173. 1989 Cal. Stat. ch. 892, sec. 34, at (enacting CAL. LAB. CODE § 4650(b)). S.B. 47
does not specify how an employer is to reasonably estimate the amount due an employee. Id.
174.
175.

Id. (enacting CAL. LAB. CODE § 4650(d).
Id.

176. Under existing law, payments for temporary disability can continue for a maximum of
240 weeks within a period of five years from the date of injury. CAL. LAB. CODE § 4656 (West
1989).
177. 1989 Cal. Stat. ch. 893, see. 4, at (amending CAL. LAB. CODE § 4658(a)).
178. Id. (amending CAL. LAB. CODE § 4658(a)).
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Column 1-Range of percentage of permanent disability incurred

Column 2-Number of weeks
for which two-thirds of average
weekly earnings allowed for
each 1% of permanent disability within percentage range

Under 10
3
10-19.75
4
20-29.75
5
30-49.75
6
50-69.75
7
70-99.75
8
For injuries occurring on or after January 1, 1992, the number of
weeks for which permanently injured employees may receive benefits
increases, and a lower percentage of disability is required to move to
the next higher category and receive benefits for a longer period of
79
time, as the following table from S.B. 47 illustrates.
Column 1-Range of percentage of permanent disability incurred

Column 2-Number of weeks
for which two-thirds of average
weekly earnings allowed for
each 1% of permanent disability within percentage range

Under 10
10-19.75
20-24.75
25-29.75
30-49.75
50-69.75
70-99.75

3. Death Benefits
Under existing law, the employer is responsible for reasonable
expenses of an employee's burial if a work-related injury was the
cause of death.1s A.B. 276 increases the maximum amount payable
179. Id. (amending CAL. LAB. CODE § 4658(b)(1)).
180. CAL. LAB. CODE § 4701(a) (%Vest 1989) (amended by 1989 Cal. Stat. ch. 892, sec. 39,
at _
).
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for burial expenses from $2,000 to $5,000 after January 1, 1991.81
Under existing law, the employer is also liable for paying a death
benefit to the dependents'1 of the deceased employee.8 3 A.B. 276
provides that when the deceased employee leaves two or more total
dependents, the death benefit paid to the dependents is $95,000 for
injuries occurring through December 31, 1990, and is increased to
$115,000 for injuries occurring on or after January 1, 1991.14 In the
case of a deceased employee leaving one total dependent and one or
more partial dependents, the dependents receive a benefit payment of
$70,000 plus four times the amount annually devoted to the support
of the partial dependents, not to exceed $95,000, for injuries occurring
through December 31, 1990.185 If the injury occurs on or after January
1, 1991, the death benefit paid to the dependents is $95,000 plus four
times the amount annually devoted to the support of partial dependents, not to exceed $115,000.186 In the case of a deceased employee
leaving one total dependent and no partial dependents, the death

benefit paid to the dependent is $70,000 for injuries occurring through
December 31, 1990, and $95,000 for injuries occurring after January
1, 1991.187 In the case of a deceased employee leaving no total

dependents, but one or more partial dependents, the dependents will
receive four times the amount annually devoted to their support, but
not more than $70,000 for injuries occurring through December 31,
1990.188 After January 1, 1991, this maximum amount increases to
$95,000.11 9 The following table summarizes current and future death
benefit provisions.

181. 1989 Cal. Stat. ch. 892, sec. 39, at - (amending CAL. LAB. CODE § 4701(a)).
182. Under existing law, only a deceased employee's surviving children under 18, or over 18
but physically or mentally incapacitated, are conclusively presumed to be wholly dependent upon
the deceased. CAL. LAB. CODE § 3501 (West 1989). Under A.B. 276, there is a conclusive
presumption that a deceased employee's spouse who earned $30,000 or less in the 12 months
preceding the death and who was married to the employee at the time of death was wholly
dependent on the deceased employee for support. 1989 Cal. Stat. ch. 892, sec. 26.5, at _
(amending CAL. LAB. CODE § 3501(b)). In all other cases, entire or partial dependency is a
question of fact. CAL. LAB. CODE § 3502 (Vest 1989). Dependents must be a member of the
household or family of the employee in good faith, or bear the relation of husband or wife,
child, posthumous child, adopted child or stepchild, grandchild, father or mother, father-in-law
or mother-in-law, grandfather or grandmother, brother or sister, uncle or aunt, brother-in-law
or sister-in-law, nephew or niece to the employee. Id. § 3503.
183. CAL. LAB. CODE § 4701(b) (vest 1989).
184. 1989 Cal. Stat. ch. 892, sec. 40, at (amending CAL. LAB. CODE § 4702(a)).
185. Id. (amending CAL. LAB. CODE § 4702(2)). The existing death benefit for this number
of dependents is $60,000. CAL. LAB. CODE § 4702(b) (West 1989).
186. 1989 Cal. Stat. ch. 892, sec. 40, at (amending CAL. LAB. CODE § 4702(2)).
187. Id. (amending CAL. LAB. CODE § 4702(a)(3)).
188. Id. (amending CAL. LAB. CODE § 4702(a)(4)).
189. Id.
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Death Benefits
No. Total Dep. + No. Partial Dep.
2 or more
1

Amount
01/01/84-12/31/90

Amount
01/01/91-

+ Any number
+ 1 or more

$95,000
$115,000
$70,000 +
$95,000 +
4 x ASPD*
4 x ASPD*
(up to 95K)
(up to 115K)
1
+ None
$70,000
$95,000
None
+ 1 or more
4 x ASPD*
4 x ASPD*
(up to 70K)
(up to 95K)
* Amount annually devoted to the support of partial dependents
The surviving dependents must receive these amounts in installments of at
least $224 on the same schedule as the deceased would have received temporary
disability benefits. 19 A.B. 276 also provides that, in the case of surviving
minor children, death benefits will be paid until the youngest child reaches
the age of eighteen. 19'
F.
1.

REGULATIoN oF ATToRNEYs' FEES

Approval Requirements

The fee charged by an employee's attorney in a workers' compensation case was regulated by Title 8 of the California Code of
Regulations.' 92 The fee could not exceed a reasonable amount, as
determined by the Appeals Board. 93 A.B. 276 codifies this requirement. 194 A.B. 276 also requires that an attorney submit fee agreements
with clients to the Appeals Board for approval within ten days of
reaching the agreement. 9 5 Additionally, an attorney may not demand
or accept a fee from an injured worker, or dependent of an injured

worker, until the fee has been approved or set by the Appeals Board.

190. Id.
191. Id. sec. 41, at

192. See 8

- (enacting CAL. LUn.
§ 10776 (1981).

CODE

96

§ 4703.5).

CAL. CODE REGs.

193. CAL. LAB. CODE § 4906 (West 1989) (as amended by 1989 Cal. Stat. ch. 892, sec. 43,
at _ ). when setting fees, the Appeals Board is to take into consideration the amount of time
and care required, the responsibility assumed by the attorney, and the results obtained. 8 CAL.
CODE REOs.

194.
195.
196.

882

§

10775 (1981).

1989 Cal. Stat. ch. 892, sec. 43, at (amending CAL. LAB.
Id. (amending CAL. LAB. CODE § 4906(c)).
Id. (amending CAL. LAB. CODE § 4906(b)).

CODE

§ 4906(b)).
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2. Disclosure Form
A.B. 276 requires that, during initial consultation, the attorney
provide the employee with a disclosure form issued by the administrative director. 19 The form must describe the procedures available to
the employee, the requirement of fee approval, and the range of fees
customarily approved by the Appeals Board.1 9 8 The disclosure form
must also explain the degree to which benefits can be obtained without
relying on an attorney, and it must provide the telephone number of
the OBAE, where the employee may receive information regarding the
procedures to obtain compensation. 1 9 The employee and the attorney
must sign the disclosure form, and the attorney must send a copy of
the form to the employer.m

G.
1.

ARBrRATION

Arbitration Requirement

If an injured employee is represented by an attorney, A.B. 276
requires arbitration in disputes over insurance coverage and rights of
contribution.2 l Beginning January 1, 1991, arbitration will be required
in cases of permanent disability when there is a low percentage of
disability and the case cannot be heard within 110 to 150 days of the
filing of the application for adjudication.m Arbitration can be held
at a time and place agreed upon by the parties, or if they cannot
agree, at the determination of an arbitrator. 3

197.

Id. (amending CAL. LAB. CODE § 4906(e)).

198. Id.
199. Id.
200. Id.
201. Id. see. 44, at (enacting CAL. LAB. CODE §§ 5270, 5275(a)). The parties may
voluntarily submit any other issues for arbitration. Id. (enacting CAL. LAB. CODE § 5275(d)). See
infra notes 209, 210 and accompanying text (discussing the powers of an arbitrator and the effect
of an arbitrator's decision).
202. 1989 Cal. Stat. ch. 892, sec. 44, at (enacting CAL. LAB. CODE 5275(a)(3)-(4), (c)).
203. 1989 Cal. Stat. ch. 892, see. 44, at (enacting CAL. LAB. CODE § 5276(b)). The
employer pays all costs incurred in arbitration if the dispute is between the employer and an
employee. Id. (enacting CAL. LAB. CoDE § 5273(a)). In a dispute between an employer and an
insurer or lien claimant, the costs are shared equally. Id. (enacting CAL. LAB. CODE § 5273(b)(1)).
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2. Selection of Arbitrators
The presiding workers' compensation judge at each district office
selects arbitrators from a list of eligible attorneys who apply to become
arbitrators. 204 The parties to a dispute select an arbitrator from the
list prepared by the judge, or, if they cannot agree, from a panel of
five arbitrators that the judge selects at random. 25 Each party may
strike two members of the panel, leaving the remaining member to
serve as the arbitrator.2 Unless the parties agree otherwise, arbitration
must begin within thirty to sixty days after an arbitrator is selected.2 W
Each party must submit all evidence upon which that party intends to
rely to the arbitrator and the opposing party.ca
3. Powers
Arbitrators have all the powers of a workers' compensation judge,
except the power to hold a party or attorney in contempt and the
power to order an employee to submit to a medical examination. 209
The arbitrator must announce the decision, which has the same force
and effect as a decision of a workers' compensation judge, within
210
thirty days of submission of the case.
H.

INNOVATIONS IN INSURANCE

1. Expense Rates
Existing law only requires the expense provisions21' included in
insurance rates to be uniform among insurers and insureds.2 12 A.B.
276 imposes specified uniform expense provisions upon insurers that

204.
205.
206.
207.
208.
209.
210.
211.
expense,
212.

Id. (enacting CAL. LAB. CODE § 5270.5(a)).
Id. (enacting CAL. LAB CODE § 5271(a),(b)).
Id. (enacting CAL. LAB. CODE § 5271(e)).
Id. (enacting CAL. LAB. CODE § 5276(b)).
Id. (enacting CAL. LAB. CODE § 5276(c)).
Id. (enacting CAL. LAB. CODE § 5272).
Id. (enacting CAL. LAB. CODE § 5277(a)).
The expense provision of a rate is that portion of the rate that covers the insurer's sales
overhead, and profit. See GRENE', supra note 35, at 641.
CAL. INs. CODE § 11732.5 (West 1988) (amended by 1989 Cal. Stat. ch. 892, sec. 2, at

1990 / Reforming Workers' Compensation
provide workers' compensation insurance. 21 3 Moreover, the expense
provision is scheduled to decrease from thirty-four percent, in 1990,

to 32.8 percent, in 1992.214 The commissioner may make other changes
in classifications of risks and premium rates or rating systems used

by insurers if there is competent economic and credible actuarial
evidence that a change is needed. 25 The commissioner must submit
this evidence into the record at a public hearing before any change
21 6
may be made.
2. Rating Organizations
A.B. 276 also makes changes in the composition of rating organi-

zations. 2 7 After consulting with the California Labor Federation, AFLCIO, other statewide organized labor organizations, and statewide

associations representing business, the Insurance Commissioner must
appoint two public members to serve on the managing or governing
committee of any rating organization. 21 Two of the public members
must represent insured employers and two must represent organized
labor. 21 9 The public members may retain experts to advise them, and
the experts will be paid from the department's budget. 2
3.

Cost Monitoring

The Insurance Commissioner is to monitor changes in the cost of
the components of the workers' compensation system affected by the
213. 1989 Cal. Stat. ch. 892, sec. 2, at (amending CAL. INS. CODE § 11732.5).
214. Id.
215. Id. sec. 2.5, at (amending CAL. INS. CODE § 11734). Premiums for workers'
compensation insurance in California were $7.4 billion in 1988, up from $3.9 billion in 1984,
while at the same time California ranked 47th in the nation in maximum weekly disability benefit
payments. Business Insurance, Oct. 2, 1989, at 3 (NEXIS, Papers file). See WsrrE, supra note
37, at 25 (stating that the National Council on Compensation Insurance decides what workers'
compensation insurance will cost in most states and that the industry operates as a cartel,
dominating the governmental forces meant to regulate it).
216. 1989 Cal. Stat. ch. 892, see. 2.5, at
(enacting CAL. INS. CODE § 11734(a)).
217. Id. see. 5, at (amending CAL. INS. CODE § 11751.3). Existing law allows licensed
rating organizations to release policy information contained in its records to certain government
agencies and to employers. CAL. INS. CODE §§ 11752.5, 11752.6 (vest 1989). A.B. 1587 authorizes
licensed rating organizations to provide experience rating information to any insurer admitted to
provide Workers' Compensation insurance in California if that insurer submits a written request
that states that the information received will not be released to others. 1989 Cal. Stat. ch. 1320,
sec. 1, at - (enacting CAL. Ns. CoDE § 11752.7(a)).
218. 1989 Cal. Stat. ch. 892, sec. 5, at (amending CAL. INS. CODE § 11751.3(b)).
219. Id.
220. Id. sec. 6, at (amending CAL. INS. CODE § 11751.35(c)).
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new legislation of the 1989-90 regular session of the legislature.Y' The
commissioner must report the results to the Governor, the legislature,
and the Workers' Compensation Commission.m A.B. 276 also requires
the governor to appoint a person from organized labor to the Board
of Directors of the State Compensation Insurance Fund (SCIF). m
IV.

CONCLUSION

Given the repeated failures of the legislature to enact a comprehensive reform of the workers' compensation system,22 it is laudable that
so many substantive changes have been brought about by this legislation. The legislature grappled with several areas of major concern:
the delays in payments to workers caused by stalling employers, the
disadvantages suffered by the injured workers in the evaluation process,
the growing concern over mental stress claims, and the expedition of
the adjudication process. The drafters of the legislation appear to have
made a sincere effort to deal with these and other areas in need of
reform. Some critics of the legislation argue that the final product is
a much-watered down version of the original bill.
Others approve
of the changes, but label them merely a good start. 2 6 The bills'
sponsor, Assemblyperson Burt Margolin, characterized the bills as a
significant reform, while the California Workers' Compensation Institute, a coalition of insurance companies, called them an opportunity

to try out reforms.227
The difficulty of assessing the effect of any reform in this area is
perhaps best illustrated by the fall from grace of Florida's 1979

221. Id. sec. 7, at - (enacting CAL. INS. CODE § 11751.51(a)).
222. Id. (enacting CAL. INS. CODE § 11751.51(b)).
223. Id. sec. 8, at (amending CAL. INS. CODE § 11770). See CAL. INS. CODE § 11770
(West 1988) (defining the purpose of the State Compensation Insurance Fund (SCIF)). The
Director of Industrial Relations held the position of chairman of the SCIF. Id. Under A.B. 276,
the Director of Industrial Relations becomes a nonvoting sixth member of the SCIF. 1989 Cal.
Stat. ch. 892, sec. 8, at - (amending CAL. INs. CODE § 11770). The Board of Directors of
the SCIF consists of a chairman and four members appointed by the Governor. Id. Before the
enactment of A.B. 276, each member of the board, except for the director, had to be either a
policy holder or employee of a policy holder in the State Compensation Insurance Fund. CAL.
INS. CODE § 11770 (,vest 1988). A.B. 276 allows a member of a policy holder to serve on the
board also. 1989 Cal. Stat. ch. 892, sec. 8, at (amending CAL. INS. CODE § 11770).
224. See Jordan, supra note 4, at 22 (describing past failures to reform workers' compensation).
225. L. A. Times, Sept. 27, 1989, at 3, col.5.
226. Id. See also id., Sept. 13, 1989, at 3, col. 5.
227. Id. Sept. 13, 1989, at 3, col. 5.
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worker's compensation reform bill. 2 After Florida's legislature enacted a much-heralded reform using a wage-loss system, 22 9 the state
experienced several years of declining insurance rates. 20 Recently,
however, the Florida Governor's Task Force on Workers' Compensation reported that the costs of operating the system have reached
crisis proportions. 231 This year Florida granted insurers an average 36.7
percent increase in workers' compensation insurance rates; the industry
had requested a 58.4 percent hike. 232 The task force was unable to
identify any particular cause of the growth in costs. 233 One disappointment, indicative of a crippled system, has been that the number of
234
cases being litigated in Florida continues to rise every year.
Although the contents of A.B. 276 and S.B. 47 may not rise to the
level of complete reform, they nevertheless impose substantive changes
on the procedure for obtaining workers' compensation that affect all
the participants in the system: Employees, employers, insurers, and
attorneys. As the complex and unwieldy process that is the workers'
compensation system begins to absorb the changes brought about by
these bills, it will become evident whether the new legislation has
wrought a cure or merely paved the way for future legislation.
Kathleen Orchik

228. FLA. STAT. § 440.01-440.60 (West 1981 & Supp. 1989).
229. Under wage-loss systems, workers receive compensation for lost pay and medical bills
only. See Gastel, Workers' Compensation, Insurance Information Institute, December, 1989
(NEXIS, Nwltrs. file).
230. See United Press International wire May 3, 1982 (NEXIS, Wires file).

231. See United Press International Wire, February 12, 1989 (NEXIS, Wires file).
232. Miami Herald, Nov. 11, 1989 § C at 3, coL 4.
233. See United Press International Wire, February 12, 1989 (NEXIS, Wires file).
234. See Fletcher, Workers' Comp. Expenses Outstrip Rates: Insurers, BusnWss INsURAIWE,
Sept. 18, 1989 at 3.

